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Dear Mr Kitching, 
 
Private Hire and Hackney Carriage Licensing Policy – Driver drug testing 
 
I have been consulted by Stockton Hackney Drivers‟ Association in connection with the 
Council‟s consultation on its policy for driver drug testing. 
 
Before commenting on the lawfulness (or unlawfulness) of such drug testing and the perceived 
need and reasonableness of doing so (as opposed to the evidence that now seems to show 
there is no reasonable moral, let alone lawful justification for such testing), my client has asked 
that I expressly assert that the Association does not condone the taking of illegal drugs and 
would not want for any passenger to be carried by a driver under the influence of such drugs. 
 
If I had been consulted about this policy at the time it was proposed (and I was not so consulted 
by anyone), I would have advised, as I now advise the Association, that no council is entitled in 
law to carry out such testing of the persons it has licensed as hackney carriage and / or private 
hire vehicle drivers. 
 
In order to make this submission on behalf of Stockton Hackney Drivers‟ Association as clear as 
possible, I shall address each of the issues that I consider to be relevant under a separate 
heading. 
 
 
 Lawfulness (or unlawfulness) 
 

As I am sure you will accept and appreciate, a local authority, as a “creature of statute”, 
can only do that which it is expressly or impliedly empowered to do by statute and no 
more. 
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There is no express power to undertake drug testing of drivers under the provisions of the 
Town Police Clauses Act 1847, the Local Government (Miscellaneous Provisions) Act 
1976 or, as far as I can see, under any other statutory provision. 
If the Council believes it is expressly or impliedly empowered to undertake such drug 
testing, my client and I would be most obliged if you would kindly refer us to any such 
legislation under which the Council considers itself to be so empowered, so that we might 
have the opportunity of considering and commenting further upon that matter. 
 
Furthermore, whilst it might be suggested that a requirement can be created by making a 
request under section 57 of the 1976 Act, may I respectfully draw to your attention that the 
power to require the provision of information applies only to persons applying for a licence; 
and is only for the provision of information that is reasonably necessary to enable the 
authority to determine the application.  As the drug testing only applies to licensed drivers, 
the provisions of section 57 are of no effect. 
 
If it were suggested that a requirement could be created by the attaching conditions to a 
driver‟s licence that would not be possible in relation to hackney carriage drivers, because 
the Council agrees with the vast majority of councils that there is no statutory power to 
attach conditions to a hackney carriage driver‟s licence. 
 
Whilst I have not been consulted by or on behalf of any member of the private hire trade in 
this regard, for the sake of completeness, I would suggest that, even if it were lawful to 
attach conditions relating to drug testing – and I do not accept it is – it would be extremely 
difficult, if not impossible, for a council to justify attaching such conditions to the licences of 
only private hire vehicle drivers. 
 
Furthermore, unlike officers who are employed under contract by the Council, drivers are 
licensed (and not contracted to or with the Council).  If drivers were employed by the 
Council, it may well be the case that drug testing could be a term of such contract of 
employment, but they are not and accordingly, a requirement to submit to drug testing 
cannot be contractually required either. 
 
With regard to the need for statutory empowerment, if it were not the case that a public 
authority required statutory empowerment to undertake drug testing, the police would not 
have needed to be expressly empowered by statute to take urine or non-intimate samples 
of detained persons for the purposes of testing for only Class „A‟ drugs. 
 
In case you are unfamiliar with the statutory provisions that apply to the police, you may 
care to refer to Section 63B of the Police and Criminal Evidence Act 1984, which was 
inserted into the Act by section 57 of the Criminal Justice and Court Services Act 2000. 
 
If the police have only those very limited powers to take samples to test for Class „A‟ drugs 
of a person in police detention, no council has the statutory power to test licensed drivers 
(who are neither under police arrest nor in police detention) for all classes of illegal drugs. 
 
On this ground alone, I respectfully suggest the Council ought to abandon its drug testing 
policy; and I urge it to immediately suspend its drug testing of drivers, pending 
determination of the current review of policy. 
 



In this regard, may I draw to the Council‟s attention the fact that any act it has done without 
jurisdiction is a nullity and void, rather than voidable pursuant to the ruling of the High 
Court in Credit Suisse v Allerdale Borough Council [1997] QB 306; and that, following the 
decision in Mayes v Mayes [1971] 1 WLR 679, the waiver of another party (i.e. a driver 
that has been drug tested) cannot convert a nullity into a validity. 
 
 
The (perceived) need to undertake driver drug testing 
 
It is appreciated that the current policy was implemented because it was suggested that 
there was a high level of illegal drug taking amongst members of the trade. 
 
However, now that the Council has engaged in (unlawful) drug testing of drivers for about 
two years, it has the benefit of actual results (as opposed to un-evidenced concerns), 
which I understand show that the levels of detected drug taking is almost nil. 
 
Irrespective of whether the concerns of the Council were reasonable when the current 
policy was determined and implemented, I submit that the evidence the Council now 
possesses clearly demonstrates that there is no reasonable need to engage in such 
testing. 
 
 
Proportionality 
 
If it had been shown that there was a “need” to undertake drug testing (and if it had been 
lawful to do so), it would still have been necessary for the Council to balance the benefits 
to the public of doing so against the inconvenience, embarrassment and loss of earnings 
suffered by drivers who were found not to have taken illegal drugs. 
 
Again, irrespective of whether the testing was proportionate when the current policy was 
determined and implemented, I submit that the evidence the Council now possesses 
clearly demonstrates that it would now be disproportionate to continue with driver drug 
testing. 
 
Furthermore, with regard to the issues of “need” and “proportionality”, it is noted that the 
Council has never proceeded to drug test members of its own staff, despite the fact that 
they will be no less statistically likely to take drugs than licensed drivers and, of course, 
such drug testing would be lawful.  It is also noted that, when it was proposed to also drug 
test staff and officers of the Council, anyone found to be taking illegal drugs were to be 
offered support and counselling, whereas drivers faced disciplinary action and the possible 
suspension or revocation of their driver‟s licence. 
 
No matter why the Council did not proceed with the testing of its own staff and officers, the 
public perception (and it is clear from the above how wrong perceptions can be) is bound 
to be that “there is one rule for them and one rule for the rest of us”!  

 
 
I should be obliged if, when acknowledging receipt of this letter, you would kindly confirm that 
the Council is to suspend all further drug testing of drivers pending the completion of this review 
of policy. 



I trust this matter will be formally considered by Licensing Committee and would be obliged if 
you would kindly confirm that the Association would wish to be afforded the opportunity to 
address Members on this matter. 
 
Yours sincerely, 
 

 
 
David B Wilson 
Cert HELL, MIoL, MBII.tp 
Licensing Consultant, Mediator and Trainer  
 



Officers Views On The Comments Made By Mr D Wilson 

1. The opportunity to consider the contents of Mr Wilson’s letter and consult with colleagues in 

Law and Democracy has been taken. 

 

2. Although we can agree with Mr Wilson on a number of the points raised we do not agree on 

the fundamental issue of whether the Council can have a policy whereby we indicate that 

licensed drivers are expected to submit to a drugs test should there be reasonable grounds 

to do so and/or as part of a random sampling procedure by officers. 

 

3. We would agree with Mr Wilson that as a creature of statute we can only do what we are 

empowered to do. We can also agree that there is no specific statutory power permitting the 

Council to undertake random or otherwise drugs testing of licensed drivers. Obviously the 

Police do have a statutory power and if someone was to refuse to give a sample then they 

would be committing an offence contrary to the statute.  

 

4. The Council’s situation is somewhat different in that the expectation or requirement for 

drivers has been introduced within the transport licensing policy which was subject to lengthy 

consultation when introduced and will be subject to fairly regular review.  As we have no 

power to “force” drivers to submit to a drugs test they are however advised that failure to do 

so would be deemed reasonable cause to take action pursuant to the provisions of section 

61 of the Local Government (Miscellaneous Provisions) Act 1976 i.e. any other reasonable 

cause.  If the driver was aggrieved it would then be for them to exercise their right of appeal 

and the Court’s would then decide whether we had reasonable grounds to take action.  What 

the appeal Court could not do is interfere with the policy of the Council.  The Court would 

have to stand in the shoes of the Council and place weight on the fact that the Council has a 

policy whereby drivers are advised that random drugs testing will be carried out. 

 

5. If the trade are aggrieved with the policy then they could challenge it by pursuing a judicial 

review. A judicial review would have to consider whether the drugs testing element of the 

policy was Wednesbury unreasonable. We do not believe that it is and there are clear public 

policy considerations for why it is desirable. The public policy considerations for having the 

drugs testing requirement in the policy include both public confidence in the system and as a 

deterrent effect for licensed drivers. I think it is also relevant to consider that a number of 

employers drugs test their employees as demonstrated by the information provided by other 

transport sector providers. As the taxi trade hold themselves out as been an integral part of 

the public transport system then it seems fair and reasonable that some form of drugs testing 

should also apply to them. 

 

6. One point that Mr Wilson make is that it may be arguable for a Council to require drugs 

testing of drivers as part of the application process i.e. pursuant to Section 57 of the Act.  If 

that was the case, and we would suggest that a Council could do that, then we would also 

argue that if you could do it when someone is licensed then it cannot be unreasonable (in the 

Wednesbury sense) to require drivers to do them during the period of their licence. What 

would be unreasonable is if for example the Council required drivers to submit to say weekly 

drugs test.  

 

7. It was agreed to keep the policy under review and the operation of the drugs testing element. 

It is appropriate to consider whether random testing is actually necessary and whether the 

drugs testing moves towards been intelligence led. The majority of positive tests that have 



been obtained while in operation have been linked to intelligence and/or complaints about 

specific drivers.  

 

8. In summary we do not agree with Mr Wilson’s view that the policy is unlawful and the Council 

has no power to require drugs testing. It may be appropriate to take on board some of the 

trades concerns i.e. that random testing is not required at its current level and it is 

recommended that limited random testing should be undertaken with the remainder being 

intelligence led. 

 

 

 




