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1. Mental Capacity Act Deprivation of Liberty Safeguards 
 
 
1.1 Liberty is fundamentally a human rights issue, and the Right to Liberty and Security is 

covered by Article 5 of the Human Rights Act.   
 
1.2 All those who work in public authorities, whether devising policy or procedures or 

delivering services directly to the public, must act in a way that is compatible with the 
Human Rights Act 1998. 

 
1.3 Public Authorities must act to: 
 

• Deter conduct that would breach human rights 
• Prevent human rights breaches – including protecting individuals from the 

actions of others 
• Respond to human rights breaches, which may include carrying out an 

investigation 
 
1.4 Under the Human Rights Act, public authorities have positive obligations to promote 

and protect human rights. 
 
 
1.5 Article 5 of the Act states that ‘everyone has the right to liberty and security of 

person.  No one should be deprived of his or her liberty [unless] in accordance with a 
procedure prescribed in law.’ 

 
1.6 The Deprivation of Liberty Safeguards (DoLS) are an amendment to the Mental 

Capacity Act 2005, and set out the procedure that should be followed when it is 
deemed necessary to deprive a person of their liberty when they lack capacity to 
consent to their care and treatment.  The DoLS relate to care and treatment in care 
homes and hospitals. Deprivations in community settings must be authorised by the 
Court of Protection.         

 
1.7 There was a major change in the interpretation of the DoLS legislation following a 

Supreme Court judgement in March 2014 (the ‘Cheshire West’ case).  The judgment 
clarified that the ‘acid test’ of whether a person is deprived of their liberty was that 
they must be subject to continuous supervision and control,  not be free to leave 
(irrespective of whether they were actively trying to do so) and lack the capacity to 
consent to their care and support arrangements.  This has significantly expanded the 
range of people to which a Deprivation of Liberty (DoL) may apply. 

 
 
 

2. Process 
 
2.1 The onus is on providers of care (known as Managing Authorities) to identify when 

they believe clients need to be deprived of their liberty and then to make an 
application to the relevant Supervisory Body for a standard authorisation.  In addition, 
social workers, and family members could also make applications.   

 
2.2 As a ‘Supervisory Body’, the Council is responsible for considering applications for a 

Deprivation of Liberty (DoL), and authorising these when appropriate.  The Council 
must ensure that appropriate assessments (the Safeguards) are undertaken to 
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ensure that the proposed care plan is in the client’s best interests and is the least 
restrictive option.      

 
2.3 The process involves the arrangement of a number of assessments by Best Interest 

Assessors (BIAs) and doctors approved under the Mental Health Act.  A Council 
signatory must then review the documentation and make a decision as to whether 
the authorisation should be granted.  The process must be completed within 21 days.    

 
2.4 When a DoL authorisation is in place, a review of the care and support arrangements 

needs to be undertaken every three months to ensure the DoL remains appropriate, 
and authorisations can be challenged at any time by the client or their 
representatives.  A DoL can be in place for up to 12 months at which point they 
would need to be renewed. 

 
2.5 Urgent authorisations can be made by Managing Authorities if they believe it is 

necessary to deprive someone of their liberty immediately.  The Managing Authority 
must apply or a standard authorisation at the same time, and the relevant 
assessments must be completed within 7 days.   

 
2.6 In addition to arranging completion of assessments, signatory duties and reviews as 

outlined above, the Council must ensure a range of activities take place including 
written communication of decisions to clients, the appointment of Relevant Person’s 
Representatives (RPRs), maintenance of records, producing returns for NHS Digital 
(previously the Health and Social Care Information Centre), and dealing with queries 
from Managing Authorities. 

 
2.7 The role of Relevant Person’s Representative is usually fulfilled by family or friends 

but RPRs may be appointed via a commissioned arrangement by the Council if no 
appropriate family member or friend can be identified.  Their role is to be consulted 
and informed on all matters relating to the relevant person’s care and treatment.  
They should be appointed as soon as possible following a standard authorisation is 
given.   In Stockton, 90% of RPRs are family or friends, and 10% are commissioned.  
Further detail on role of RPR can be found in Appendix 1. 

 
2.8 Each DoLS authorisation is only applicable to the care setting for which it is granted.  

Should a person transfer from a care home to be in hospital for a relatively short time 
(eg. 7 days) and an application for DoL is made, the DoLS process must still be 
completed even if they had then left hospital by the time it was started/completed. In 
these cases this would result in an authorisation not being granted. 

 
 
3. National Impact 

 
 
3.1 It is widely recognised that Councils are under pressure to process the increase in 

workload following the Supreme Court Judgment.  Nationally, there was a tenfold 
increase in applications between 2013-14 and 2014-15.  In 2014-15, there were a 
total of 137,000 applications, and a backlog of 56,000 applications had not been 
decided on by March 2015 (CQC Annual Report on DoLS).   

 
3.2 The impact on resources for local authorities has not been recognised as a ‘new 

burden’ by Government.  
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3.3 The Law Commission is reviewing the legal framework around the DoLS and this 
may enable a simplification of the system, but any changes would not be in place 
until 2020 at the earliest, and initial proposals to change practice do not indicate any 
reduction in resource requirements.  

 
3.4 In the interim, CQC states that DoLS should continue to be applied following current 

legislation, and it should be as positive an experience as possible, including through 
the addition of conditions to authorisations were appropriate (e.g. to increase 
opportunities for supervised access to the community for a person in a care home).  

 
    
4. Local Impact 

 
4.1 The national impact has been reflected locally. 
 
4.2 Following the Supreme Court judgment, approximately 900 clients were identified as 

receiving care and support where a DoL would need to be considered.  Due to the 
pressure on resources available (including the availability of relevant assessors e.g. 
Best Interests Assessors), there remains a backlog, but this number has reduced 
over time.  The Council is taking a risk-based, managed approach to the assessment 
of those clients it is aware of for whom a DoL may apply, but have not yet been 
assessed.  Priority has been given to those in 24hour dementia, mental health and 
learning disability care, and the most restrictive packages in the community.  New 
referrals from Managing Authorities, and ‘renewals’ must continue dealt with as and 
when they are received.     

 
4.3 In January 2016, Cabinet received an update report on DoLS related work.  This was 

reported to Committee in June together with a summary of activity since the Cabinet 
report, which is attached at Appendix 2.   

 
4.4 There were 1699 applications for authorisation of DoL for the year 2015/2016 (an 

increase of 56% on the previous year). Of these, 1384 (82%) were granted. 
 
4.5 The North East had been found to have a higher number of applications and a high 

number of these were being approved, suggesting that the applications were 
appropriate, and the North East ADASS region considered it was applying DoLS 
appropriately.    

 
 
5. Stockton Council’s Response 

 
 

5.1 Members noted that the current substantive budget for DoLS activity was £90k, and 
additional interim resources of £546k had been identified for 2016-17.  A pressing 
issue for the Council is to ensure that the relevant funding and resources are in place 
to meet the Council’s legal duties (a separate report to Cabinet in December is being 
prepared in relation to the future funding of the service, which will be based on 
improvement work completed over the last year). 

 
5.2 A range of improvement work has been undertaken following the establishment of 

the dedicated DoLS Administration Team.  This enabled greater understanding of the 
scope of the team’s work and supports the case for a discrete team to oversee the 
process for SBC.  The review led to a number of improvements including: setting up 
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of a bespoke database, closer working with Managing Authorities to obtain 
signatures for appointment to RPRs, and development of a checklist for managing 
authorities.  This work has seen improvements against a range of metrics.   

 
5.3 Further improvement events during 2016-17 were undertaken to look at the BIA 

assessment process, and DoL care management processes.   Further detail is 
available at Appendix 2, and the note from the site visit highlighting the work of the 
team is attached at Appendix 3.   

 
5.4 A key issue is the availability of BIAs.  A number of internal staff are trained BIAs, 

however once these are allocated, and where clients are deprived of liberty in “in-
house” provision, external assessors must be used.  Additional social work staff have 
been trained to become BIAs and this has increased the size of the internal rota, and, 
as noted, a review of the BIA process has taken place.    

 
5.5 If clients are active to a psychiatrist, that doctor is responsible for completing the 

relevant Mental Health Assessment.  If not, assessors are accessed through a 
database at a cost to the Council.  Liaison with Tees Esk and Wear Valleys Trust 
Trust (TEWV) has been undertaken to consider the options available to commission 
these psychiatrist assessments. 

 
5.6 The Personalisation Peer Review in January reported that the Council appeared to 

be compliant with the requirements of the MCA DoLS, and noted that the ‘Local 
authority providing essential and compliant support to care providers (MCA/DoLS)’ 
was a strength.  

 
5.7 TEWV Trust is a member of the Regional DoLS Implementation Group, and agreed 

that SBC appeared to have proper procedures in place.  North Tees and Hartlepool 
Trust (NTH) stated that they have good relationships with both Stockton and 
Hartlepool DoLS Teams. 

 
5.8 The Quality Standards Framework (QSF) is the Council’s system for consistently 

assessing and evaluating the quality, efficiency and overall performance of the 
providers Adult Services contracts with.  The Committee has monitored its 
development over time and the QSF now includes criteria focussing on the operation 
of DoLS.      

 
 

6. Care Quality Commission 
 
 
6.1 The correct application of the DoLS is a key priority for the Care Quality Commission.  

The national backlog and reasons for it are recognised, and the key issue for CQC is 
to ensure such cases were monitored effectively.  A key issue for CQC was to ensure 
people knew they could challenge DoL decisions, and that legal aid was available for 
this.  

 
6.2 Nationally the levels of practice and awareness amongst providers is variable and 

this is reflected locally.  The issue is consistently mentioned in CQC inspection 
reports (both positive and negative).  CQC look to establish if staff members are 
aware of the MCA, and when to apply the ‘acid test’.  To provide an indication of the 
issues, extracts from reports published relating to local care homes are included in 
Appendix 4.      
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6.3 In its national annual review of MCA/DoLS 2014-15, CQC committed to a number of 
actions including: clearly defining what ‘good’ looks like in relation to DoLS; 
continuing to use inspections and reports to encourage improvements in practice; 
continuing to challenge providers if they are not meeting legislative requirements, 
which may include taking enforcement action. 

 
 
 
 

7. Clinical Commissioning Group 
 
7.1 The CCG as commissioner expects to see evidence from providers it commissions 

that they are operating within the requirements of the MCA, and a reporting system is 
being developed to supplement the regular meetings that take place. 

 
7.2 It recognises that it needs to undertake a substantial work programme to ensure 

people in the community with packages commissioned by the NHS have 
authorisations in place where applicable.  Legal advice is being taken and best 
practice sought from other CCGs. 

 
7.3 Separately, the Council is reviewing approximately 300 cases in the community 

where a deprivation may apply, and applications to the Court of Protection are being 
supported by the Legal Team. 

 
 

8. Tees, Esk and Wear Valleys (TEWV) NHS Foundation Trust 
 
 
8.1 TEWV Trust has seen DoL authorisations in place mainly in community and respite 

settings, and there are relatively few overall (most patients in in-patient care would be 
treated under the separate Mental Health Act if necessary). 

 
8.2 Staff had been kept up to date with relevant training and information, and use the 

national referral form.  The Trust had not identified any significant issues, apart from 
ensuring the acid test was correctly applied.  Current work was focussing on how the 
Trust demonstrated compliance and evidenced ongoing work.              

 
 

9. North Tees and Hartlepool NHS Foundation Trust 
 
9.1 North Tees and Hartlepool Foundation Trust (NTH) has seen steadily increasing 

numbers of DoLS applications. Applications during 2015-16 have been significantly 
higher with 688 compared to 166 in 2014-2015; this increase is in line with NHS 
organisations locally and nationally. 
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9.2 NTH Trust has worked with staff to raise awareness of understanding patient 

capacity, (including when it can appear to change due to a patient’s fluctuating 
conditions, for example delirium in the early stages of dementia), inclusion of DoLS 
status on handover records, and 3-weekly Trust-wide checks on the DoLS status of 
patients within in-patient care. 

 
9.3 An initial review of improvement opportunities between NTH Trust and SBC 

suggested that processes are working well. 
 
9.4 The Council supports Trust Safeguarding Champion sessions. 
 

 

10. Care and Nursing Homes 
 
 
10.1 A survey has been undertaken of local care and nursing homes (the return date is 30 

September).  Early feedback (see Appendix 5) suggests that homes have faced a 
significant extra workload through DoLS, particularly through the need to complete 
the relevant administration.  There is recognition of the limited scope for amending 
administrative procedures. 

 
10.2 Senior staff are taking the lead on this work in terms of arranging applications, for 

example, but there is also the continual need for awareness-raising amongst all staff.  
 
10.3 Quarterly training sessions are offered by the Team to the local care sector.  Training 

and advice provided by the DoLS Team is recognised and appreciated by providers, 
although one care home requested greater access to the DoLS Team/advisory 
support.   

 
10.4 The DoLS Team has noted that over time the quality of referrals from Managing 

Authorities (e.g. care homes) has improved and there are fewer omissions in the 
paperwork.  Generally, there is a perception that initial issues following the 2014 
judgment have been resolved, and that administration within the local health and 
care sector is improving.   
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10.5 However, CQC reports continue to identify areas for improvement in practice within 
local providers and the DoLS Team have noted, for example, some of the larger 
homes have struggled to keep track of DoLS in place and the need to trigger a 
review at the end of the 12 month period.  The assessment process has also 
identified that some clients did have capacity, and so DoLS did not apply in those 
cases. 
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Appendices 
 
 
Appendix 1 – Family and Friends Leaflet 
 
 
[Attached] 


