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Ethical Framework

Comments on DClG local assessment proposals

As well as looking forward to the festivities at Christmas and an enjoyable
break over this magical time, I was also welcoming and looking forward to the
long awaited arrival of the draft Regulations promised by the government,
setting out the detail as to how initial assessments willoperate. Whilst
Christmas lived up to all my expectations, the Government's promises were
sadly lacking, as the draft Regulations were nowhere to be seen. Instead the
NewYearsawDClGproducea consultationdocument,whichasks howthe
new ethical regime as outlined in the 2007 Act should operate. It is curious
why it was necessary to consult at this stage, particularly as there has been
approximately three years worth of consultation on what the new ethical
framework should do and how it may operate, as well as the extensive debate
during the Parliamentary process for the making of the 2007 Act. For me, the
consultation document raises many more questions than it actually answers,
and leaves me with a sense of lacking and wondering still about the detail.
But perhaps the most interesting of questions is will the Regulations be made
by 1 April2008, and willthose Regulations be fit for purpose? The answer to
the first question may be hidden in the reason for asking question 16 in the
consultation: "Doyou agree with our proposal to implement the reformed
conduct regime on 1 April 2008 at the earliest?" I suspect that the majority
responseto this questionwillbe no, so willthis giveDClGthe authority and
reason it needs for not implementing the regime on 1 April2008, despite its
promises for the last couple of years? I have to say that I hope a resounding
"No"to this question will persuade the DClGto delayimplementation,giving
authorities time to set up their procedures and systems, and also to allow a
proper consultation period on the important details which will be set out in
the Regulations as well as the Board's guidance.

Weightmans llP will be responding to the Consultation formally, as many
others have and will. The commentary which follows contains my personal
thoughts about the ethical regime from the perspective of how it may be
conducted by authorities and also from my unique experience in having
worked at the Standards Boardand advised and worked with the Board's
referral functions. The commentary begins with Chapter 2 of the consultation
document.

Chapter 2 - New standards committee powers to make initial assessments of

misconduct allegations, composition of committees and access to
Information.

Purpose
The first paragraph talks about amending and re-enacting existing provisions
in the local Authorities (Code of Conduct) (local Determination) Regulations
2003. One of my pleas will be that one new complete set of 2003 Regulations
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is prepared which incorporates the initial assessment, investigation and
hearing parts of the regime. It will be complicated for practitioners to have to
refer to the original 2003, amendment Regulations of 2004 and a further set
of amendment Regulations of 2008, which may result in the amendment of
the 2004 amendment Regulations - I think you can see the unnecessary
complications and difficulties which may arise if a whole new set were not put
together!

Proposals

a) Standards Committee members and Initialassessment
The consultation refers to three distinct functions of Standards Committees

under the new regime. Iwould summarise these functions as:

. Initial assessment

. Review. Determination

The consultation refers to a reviewfrom a complainant. There are two other
areas of the regime in which Iwould also argue that the Standards Committee
willhave to carry out a reviewof its decision to refer the allegation for action:

i) the first is under section 58(1 )(c) and (3) which is the Standards Board for

England's referral back to the Committee and reconsideration of the decision;

ii) the second is under section 66(f) and (4A)which is the Monitoring
Officer's referral back to the Committee and the Committee's reconsideration
of the decision.

In the same way as a review by a complainant, in both referrals back by the
Standards Boardand the Monitoring Officer,the Committee are being asked to
reconsider their initial assessment decision, which it is arguable may require
consideration by different members to ensure fairness.

The consultation also refers to a hearing of a standards committee. Wherean
investigator finds no breach of the code, the Standards Committee is asked
whether to accept the finding or refer for hearing. Iwould have thought that
the principles of membership of the hearings sub-Committee should equally
apply at this stage in relation to which members should conduct the no breach
finding meeting.

The consultation suggests that the simple way of ensuring that the three
distinct functions of the Committee are carried out appropriately and fairly for
the member is to require separate sub-committees to be established to
exercise each function. I picture the following:

. Initial assessment sub-Committee,

. Reviewsub-Committee, and

. Determination sub-Committee.

I would agree with the consultation proposal that this would be the most
effective and simple way of dealing with the various functions of the
Committee. The whole Committee would be then presumably be left with the
responsibility for handling and considering policy, procedure, consultation
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and government initiatives, dispensations and receiving reports from the sub-
Committees.

The proposal for there to be three sub-Committees should not alarm
Standards Committees and cause concern that they need to increase their
membership so as to service them. I consider that there should be a "floating"
membership of the three sub-Committees, allowing much more flexibilityin
members who can attend and avoiding difficulties in the meetings being
quorum where members may have interests. Furthermore the restrictions on
membership of the three separate sub-Committees would also mean that
there would be no need to recruit vast numbers of members to the Standards
Committee. The consultation proposes that the only restriction on
membership of the sub-Committees is that a member who has been involved
in the initial assessment of an allegation must not be involved in the reviewof
that initial assessment. This therefore allows the same members of the Initial
assessment about that allegation to take part in the determination.

I do not concur with the view expressed by some of my colleagues and
learned friends that each sub-Committee should have a different
membership. I consider that the crux of this dilemma is to understand what is
actually being determined at the initialassessment stage. I do not necessarily
consider that the Committee at initial assessment is saying that there may be
a breach of the code and therefore action should be taken. I favour the less

judgemental approach that the Committee could take at initial assessment
which is to say that there may be a case to answer based on the very limited
information before the Committee and without carrying out any form of
investigation, and that, in this case, action should be taken. Provided the
members of the initial assessment Committee have not predetermined their
judgement of the allegation, there is no reason why members who indicate
that action needs to be taken could not then determine the matter following
an investigation. At the determination stage, the Committee will be presented
with all relevant documents relating to the member's conduct, witness
evidence, submissions and response to the allegation from the subject
member, and submissions by the investigator. Very little of this information is
available at the initial assessment stage and therefore it really is not possible
to judge as to breach. I would therefore be in favour of the proposal which
does not prohibit members who were involvedin the initial assessment or
reviewof an allegation to take part in any subsequent determination as to
breach. This has the benefit of allowingStandards Committees to remain of a
reasonable size.

b) Members of more than one authority - parallel complaint procedures
It appears to me to perfectly fair and proper that where a complaint relates to
the same member of different authorities, each relevant authority's Standards
Committee consider whether no action should be taken or to refer it. I concur

with the example given in paragraph 8 of the consultation that conduct may
be considered more seriously by a police authority than it would by another
type of authority. It is reasonable that proposals allow each authority to carry
out the initial assessment based on its own criteria and to encourage
consultation between the authorities.

If this proposal appeared in the Regulations, guidance would be necessary to
assist authorities in knowing how much information could be shared with the
other authority during this consultation and when this would occur,
particularly in light of the proposals that the initial assessment process should
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be exempt from access to information provisions and the need to be comply
withobligationsunder the DataProtectionAct1998.

The difficulty for me is how the investigation and hearing stages are dealt
with. It would be unfair to the member (and an unnecessary expense for the
authorities) if there were two investigations which took place about the same
conduct carried out by the same member. One possible solution could be for
the Standards Committees to refer the allegation to the respective Monitoring
Officers and then for the Monitoring Officers to consult eachother and jointly
appoint an investigator. When it comes to determination, my view is that the
member will have to face each authority's processes. An alternative approach,
and one which Iwould favour is for each Standards Committee, if they both
consider there is a case to answer for which action should be taken, to refer
the allegation to the Standards Boardfor investigation by the EthicalStandards
Officer (ESO).The ESOwill be able to consider both authorities codes of
conduct and there would only need to be one investigation. In order for this
to be successful the Boardwould probably have to "buy in"to the concept that
these circumstances could form part of the criteria for referring cases to them.

The question about parallel complaints raises a number of other questions for
me, particularly as the consultation seems to envisage that each authority will
know that other authority has also received the same complaint. In reality,
will a complaint be made to each authority about the same conduct? What
happens if the complainant has only made an allegation to one authority and
expects that authority to pass it on to any other authority affected? Willthere
be an obligation on the receiving authority to immediately contact the other
authority which may be affected by the particular conduct described? Iwould
have thought that some authorities will be reluctant and cautious in passing
on information to another authority about a member's conduct. Alternatively,
should the complainant be told of the member's position on another authority
and that if they feel there is a breach of that other authority's code, to refer it
to that authority also? Again authorities may have concerns about this
approach. Perhaps a solution is that where a complaint is received which
refers to conduct affecting more than one authority, and it has not been made
to any other authorities or there is no knowledge of referral to other
authorities, if the Committee considers it appropriate, it could refer it to the
Standards Boardfor an ESOinvestigation. The ESOhas the power to extend
the investigation under section 59(1)(b) of the 2000 Act and would therefore
be able to consider possible breaches of other authority's codes. This also
avoids dual investigations, and avoids the necessity of the authority to inform
another authority of conduct of one of its members and possible breaches of
data protection legislation.

c) Publicisingthe new initIalassessment procedure
I do not understand why there is a necessity for any publicity on the new
regime to be a requirement in Regulations that authorities must comply with.
I also fail to see how useful to members of the public a public notice will be.
Although public notices in newspapers serve a purpose, in practical terms, few
members of the public inspect such notices and pay very little attention to
them. Publicityshould be in a form which is accessible and understandable to
all, and available on an ongoing basis. Forms of publicity similar to that which
authorities already have in place about their complaints procedures or the
LocalGovernment Ombudsman would be more appropriate forms of publicity
for the new regime.
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d) Guidance on timescale for making initial assessment decisions
The most sensible approach as suggested in the consultation is that the
timescale within which the Standards Committee decides on the initial
assessment should be recommended by way of good practice guidance.
Regulation is inappropriate for identifying the timescale for initial assessment
because each authority will have its own constraints and restrictions on how
quickly it would be able to determine the complaints, such as limited
availabilityof members being able to attend meetings, and limited time that
members may be able to spend at the meeting to enable all matters to be
dealt with.

The consultation suggests that 20 working days would be an appropriate
timescale. Whilst this may be the ideal, it is likelythat many authorities will
not have available resources to meet this suggested target. Perhaps
somewhere between 20 and 40 working days would be an appropriate period
within which to arrange the meetings. I envisage the cycleto be similar to
planning meetings where they occur at a certain time every three, four, five or
six weeks and any matters received within each cycle are processed and
considered at the forthcoming Committee meeting. This way, the Committee
can be sure that allegations are dealt with within each cycle and on a regular
basis. Obviously if there are no matters for consideration, there is no need to
hold the meeting.

Perhaps the gUidance issued should consider recommending that the
authority notify and publicise the target timescale within which complaints will
be handled so that members are aware of how long matters will take for
decision if a complaint is ever made against them, and ensures that the
complainant is aware of the length of the procedure.

Later in the consultation, the circumstances in which intervention may be
appropriate are discussed. It is suggested that one of the factors which will
be taken into account as to whether the initialassessment functions are being
carried out effectively is compliance with the timescale. It is essential that the
Boardare mindful of the timescale adopted by the authority rather than its
own guidance. I consider it would be most unfair for the Boardto consider
that a Committee was failing in its initial assessment functions due to non-
compliance with the Board's recommended timescale where the Committee's
timescale is different and there is full compliance (provided of course, that the
timescale is not unreasonably long!).

In addition the timescale should apply from the date that the complaint is
received by the officer(s) handling member complaints and submitting them to
the Committee for consideration, rather than being received by the authority.
In some cases, a complaint about a member may feature in another complaint
about one of the Council's services, and may not reach the Committee for a
considerable period of time. It is important to recognise the way in which
written complaints will be received by authorities and ensure that the
timescale is framed fairly to ensure that authorities have a reasonable chance
to reach it. This of course raises another issue that other officers in the
authority who not involved in handling member complaints will need to be
provided with sufficient information about the member complaints system and
what to do if a complaint about a member is received.

e) Requirement for a standards committee to provide a written summary of an
allegation to the subject of the allegation
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The 2007 Act provides at section 57C(2)that a written summary must be
given to the subject member. Howeverthis provision begins by stating that it
is subject to section 57C(7)which provides that Regulations may provide that
the duty to give a written summary does not arise when the allegation is
received by the Standards Committee. Therefore, it is clear from the
legislation that the intention of Parliament is to allow the Committee the
power not to provide a written summary to the subject member as soon as the
allegation is received by them. The consultation envisages that the
Regulations will allow Committees to give a written summary of the complaint
after it has decided whether to refer the complaint or take no action.
Presumably this suggests that there will be discretion as to the best approach
to adopt which means that there is likelyto be national variations as to
process, which could cause even more disquiet for members against whom
the allegation is made than having a blanket approach. I can understand why
members may be so concerned that they do not know of the complaint until
after the Committee has decided what to do with it. Butthere is justification,
and perhaps another reason why it is important to identify what actually is
being decided at the initial assessment stage as discussed in a) above. At
initial assessment, the Committee is not conducting an investigation, is not
requesting detailed and solid evidence as to breach, there are no findings of
fact to be made; there are no submissions and no detailed witness evidence
and supporting documentary evidence. The problem with notifying the
member is that the member is likelyto want to make submissions, ask to
appear at the meeting, and demand that he or she is given the opportunity to
defend themselves. Howeverat this stage the Committee is simply deciding
whether no action should be taken or whether the matter should be referred;
there is no determination as to breach, potential or otherwise and therefore it
is unnecessary at this stage for detailed submissions from the member. In
addition, later in the consultation, reference is made to the whole process
being private. Not providing a written summary to the subject until after the
decision would be consistent with the principle of private decision making. I
would therefore favour withholding the summary until after the initial
assessment has been made, and such an approach should be adopted by all
Standards Committees to ensure a national approach.

The consultation also addresses the circumstances in which, even after the
initial assessment has been made, a written summary will not be given to the
subject member. The circumstances set out are sensible. Another reason for
not giving a written summary is that the member is the subject of an
investigation by another agency such as the police, and the Committee is
specifically requested not to disclose information until that agency deems it
appropriate to do so. Whilstthe powers are likelyto be available and may be
useful, the circumstances are unlikelyto arise on a regular basis for most
complaints made. During the time Iworked at the Board (almost 5 years) I can
think of only a small handful of cases where withholding of the summary was
necessary .

On the other hand, the most frequent request came from complainants who
did not want their identity disclosed to the subject member. In some cases
this is totally impractical because of the very nature of the complaint. In other
cases it will be appropriate to do so. The difficulty is that at some point in the
investigation, their identity is more than likelyto be disclosed. Therefore
withholding such information must always be on the basis that this is not
absolute protection for the complainant for the life of the investigation and
hearing (if any). The request must also be reasonable. This is an area where
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the Board could helpfully provide guidance for Committees as they are used to
dealing with such requests and the points to identify in deciding to withhold
certain information.

The real issue that this raises for me is how the Committee will know that

evidence could be tampered with or witnesses intimidated, unless there is
specific mention of it in the complaint? Eventhen, is the complainant simply
over cautious or without foundation? The Committee willtherefore need to

satisfy itself as to the grounds for withholding the summary; again clear
guidance on this would be welcomed from the Board as it has significant
experience in handling these types of matters.

It is clear to me that at some point before the end of the investigation the
subject member must receive the summary to enable him or her to comment.
The investigation part of the Regulations gives a right to the member to be
given the opportunity to respond to the complaint made against them.

t) Requirement for Standards Committee to give notice of decisions under
section 57Aand 58
No comments

g) References to monitoring officers under section 57A(2)(a)
It would seem a much more efficient framework which aims to encourage a
culture of high standards of conduct in authorities if the monitoring officer
could be directed to take action other than investigation, such as mediation,
training or conciliation. There should be a requirement for the Monitoring
Officerto report the outcome of the other action to the Committee so that the
Committee ensures it retains some interest in the outcome.

h) References to monitoring officers - procedure for referring allegations back
to a standards committee
The circumstances in which it is appropriate to refer matters back to the
Committee as set out in the consultation would be appropriate. However,
caution should be exercised in referrals back where the member has
resigned. I have known of many members who have committed serious
breaches of the code and have resigned with the expectation of avoiding an
investigation and any criticism. There will of course be those situations where
resignation of a member means that there would be little public interest in
proceeding with an investigation or other action, but care must be taken
here.

One other situation in which a referral back to the Committee may be
necessary is because the complainant has withdrawn their complaint. Again
caution should be exercised here, as the issues under investigation may still
be serious and require the investigation to continue.

As well as providing written notification of the decision to refer back to the
Committee, the Regulations should provide the power for the monitoring
officer to make a recommendation to the Committee as to the appropriate
action they could take.

The point that the consultation does not address in any detail is what the
Committee's powers will be on review. The 2007 Act allows Regulations to
apply any of the provisions of section 57A(2)to (4). Therefore, it may be
possible for the Committee to consider the Monitoring Officer's written

http://www.weightmans.com/news and events/newslettersllocal government - lan

Page 7 of 13

01/02/2008



Weightmans Newsletter -Members Conduct.

notification and refer it back again to the Monitoring Officerto either take
other action or to continue to investigate. Where perhaps this would be useful
is the circumstances where the Committee direct that mediation should take
place between the member and appropriate parties. If that mediation is
unsuccessful, the Monitoring Officer could then refer the matter back to the
Committee with a recommendation that either other action would be more

appropriate, i.e. training or that an investigation should proceed. This may
deter members from being obstructive during the mediation process or do not
see it as being meaningful.

i) Referral of matters from standards committee to APEfor determination
It is my interpretation of the 2007 Act that the ability to refer a matter to the
APEarises only where there has been a determination that there is a breach of
the code. The specific provisions in section 66A make reference to "action".
The Standards Committee referral is made where the "action" it could take is
insufficient. This means for me that there must be a determination of a
breach of the code before considering the "action". It is clear that the primary
legislation only relates to "actions" as it provides in section 66A(2)that the
kinds of action that may taken include any action which the tribunal can take
under section 78A(4)to (8). These sub-sections relate to the action which
could be taken where the member has been found to have breached the code.

I am therefore not convinced that the primary legislation allows the
Committee to refer to whole of the case to the APE,rather than simply the
question as to what action could be taken following its determination of the
breach.

I do not think that there would be anything unfair in the Standards Committee
determining the breach and then the APEdetermining sanction (ifany) in
appropriate cases. There is nothing unusual in such an approach as it would
be similar to a sentencing hearing for criminal trials.

There are some dangers in the processes which could be adopted in this.
Presumably to decide that a matter should be referred to the APE,the
Committee needs to consider the issues, facts, evidence, and submissions. If
there is not an opportunity to do so, the Committee could act unfairly in
submitting a matter which is inappropriate for an APEdetermination. The
danger is that this could lead to the member having to submit their case more
than once to the Committee and to the APE. Iwould assume that the
approach adopted would be similar to a committal hearing in the criminal
sphere, but would this therefore need to take place in relation to every
hearing?

It seems to me that this is an area where detailed guidance and clear
Regulations are essential so as to protect the member's rights and the
integrity of the regime.

The consultation suggests that the APEcould refuse to accept a referral. I
consider that this would be a wholly unnecessary step to insert into an already
lengthy process. It has the danger of delaying the process further. Evenif the
APEtakes a different viewof the seriousness of the conduct, it has the same
powers (as indicated in the consultation in Chapter 4) as the Committee and
therefore could decide to impose a sanction which would already be available
to the Committee or even decide that no action is appropriate.
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j) Increase maximum sanction available to standards committees
The proposal to increase sanction is welcomed and six months would seem to
be an appropriate length of time.

Ie)Composition of standards committee and sub-committees of standards
committees
As I said earlier, there would naturally be three sub-committees which follow
the three main functions of the Committee: initial assessment, reviewand
determination. Clearly, having three sub-Committees does not necessarily
mean separate membership on each as I addressed earlier. It is very clear to
me that each sub-committee must be chaired by an Independent member
which enhances public trust and confidence in the processes and gives an
element of fairness to the member in knowing that complaints about them are
handled by those who would not have any politicalviewof the member's
conduct.

The rules which apply to Standards Committees should apply to sub-
Committees although there may be a need for a larger membership of a sub-
Committee carrying out the initial assessments in case member's have
interests. If the sub-Committee was made up of only three members, one of
whom had an interest and had to leave, the sub-Committee would not be able
to determine the allegation as it would not be quorate. Therefore initial
assessment sub-Committees may need to be at least 5 members in size.

The decisions of each sub-Committee should not be able to be called in by
the Standards Committee although the legislation is clear that no such power
would exist (section 54A of the 2000 Act).

I)Public access to Information on decisions on Initialassessment of
allegations and reviews
It seems absolutely right to me that there should be no publicity in any way of
the initialassessment or review. Absolute exemption from the access to
information provisions should prevail in relation to these two functions of the
Committee. This is necessary so as to avoid unfounded complaints damaging
a member's reputation, and to protect the rights of the member as well as the
complainant. This also allows the Committee meeting for initial assessments
to be arranged on a much more informal basis and potentially, at short
notice. It also does not necessarily require a formal setting for the meeting.

The more practical questions on which the Boardcould usefully give gUidance
is what to tell the press and public if they enquire as to whether the
Committee has received a complaint and what it is doing about it. The Board
have significant experience of this and guidance on publicity of complaints
would be invaluable to Standards Committees. The Committee must also
ensure it complies with data protection issues in any form of disclosure made
after its decision has been made.

Chapter 3 - The Standards Board's new monitoring function and the
circumstances where it may suspend a standards committee's function of
undertaking the Initialassessment of misconduct allegations and for other
committees or the Standards Board or Joint committees to undertake this role.

Proposals
Paragraph 35 sets out a number of circumstances which would trigger the
Board's consideration of the suspension. I had to remind myself that the
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Board's suspension powers only relate to the initial assessment. There are no
powers to suspend the hearing function or investigation function. And yet the
first circumstance which could trigger consideration of the suspension of the
initial assessment function is a breakdown of the process for holding
hearings. Iam not clear how suspending the initial assessment function
would address its failures in holding hearings. The Committee would still
have responsibility to hold hearings and could not be ordered to hand
responsibility to another authority or the Board (other than by way of joint
committee, although this would be a more permanent arrangement and by
agreement!). Also the failure to complete investigations within reasonable
timescales does not seem to trigger the suspension of initial assessment. The
added difficultyhere is that the investigation may be carried out by an
external person who has delayed without any fault on the part of the
Committee. Also the failure to implement standards Committee decisions
which I presume applies to the Monitoring Officer's failure or failures by the
Council. Again it is difficult to see how this could be adequately dealt with by
suspending the initial assessment function. Perhaps more appropriate
circumstances which actually relate to the effectiveness and performance of
the initial assessment function would include:

. The number of complaints (with foundation) received by the Board, the
LocalGovernment Ombudsman or even the authority's own complaints
service.

. Failureto adhere to the Committee's criteria for referral

. Abnormal numbers of members referred or no action taken

Arrangements for undertaking initial assessments

a) Circumstances where the Initial assessment functions may be undertaken
by another standards committee
The consultation tends to favour the option of another Standards Committee
taking on the responsibility of suspended function of a Committee, rather
than the Board. There does not appear to be any details as to the type of
criteria which will be applied by the Board in selecting the lucky Standards
Committee, the circumstances in which the Board may take responsibility, and
the circumstances in which the other Committee can refuse to give consent to
accept the function. Iwould have thought that these were fairly fundamental
issues.

b) Possibilityof providing for the Standards Boardof standards committees to
charge failing committee
There are some attractions to this suggestion as it may deter Committees
from failing and would also provide recompense to the Board or other
Committee for the costs involved in dealing with the complaints. Howeverit
seems to me that it would not necessarily enhance the regime. The other
Committee taking responsibility may have limited resources in terms of
Committee member time and availabilitywhich a charge would not necessarily
address.

c) Proposed procedures for suspension of standards committee's Initial
assessment functions and re-Instatement
The list of procedures identified appear reasonable although the vital steps in
deciding whether the Board or another Committee (and if the latter which)
should take responsibility need to be included as well as the necessary giving
of consent by the other authority.
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d) Joint working
The proposals seem reasonable to me although it is essential that there is a
primary power for some of a Committee's functions to be carried out by a
joint committee and other functions to be carried out by one of the
Committee's sub-Committees. Provided such a power exists, the proposals
would be welcomed. There are great differences in approach to the question
of joint committees across the country, with some authority's being very keen
and other not so. Ultimately it will be a decision for each authority and
nationally there will be successful models and in other areas all the functions
will be retained.

Chapter 4 - Adjudications by case tribunals of the APE

Proposals

a) To extend the range of sanctions available to case tribunal
It is right that the APEshould have an extended range of sanctions to apply to
certain conduct. This enhances the APE'srole in assisting the member to
improve standards of conduct and ensure that similar conduct does not occur
again.

In relation to the written apology and training, the APEshould impose a clear
timescale within which the action should be carried out. Also consideration
should be made as to what happens if there is non-compliance with the
sanction imposed, although primary legislation may need to deal with such an
issue. The most useful power for the APEwill be for a tribunal to be able to
impose more than one sanction; enabling a combination of sanctions to be
imposed, thus reflecting the same power of Standards Committees.

b) Withdrawing references to the Adjudication Panel

This is a key power for the ethical standards officer to be given in the
circumstances carefully outlined in the consultation. There are a few
questions which spring to mind however:

. Wouldthe power be exercisable in advance of a hearing or at the
hearing?

. As consent of the President of the APEmust be obtained before
withdrawal is effective,

. Wouldthe subject member wish to provide submissions?

. Wouldthis be a paper-based exercise?

. Willthis be provided within a prescribed time limit?

. If it is exercised in advance of the hearing which was imminent, would
the President accept a request for adjournment of the hearing?

c) Decision notices of case tribunals of the APE
It is right that the suspension should be effectivewhen the tribunal decides,
and should not have to be exercised by the Standards Committee.

Chapter 5 - Issuing dispensations to allow councillors to participate In
meetings so as to preserve political balance

Proposal
The amendments proposed in the consultation are long awaited. I recall the
problems arising as soon as the first member attempted to rely on the
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restrictivelyworded provision to enable them to make an application for a
dispensation.

The suggestion as to the revised wording would be appropriate if it referred to
the circumstances in which an application for a dispensation could be made as
is the case under the current Regulations. In this way, the member would still
need to justify why it was appropriate, despite their prejudicial interest to be
allowed to participate. A small amendment to the wording which has the
effect that an application can be made for a dispensation in the circumstances
set out would be welcomed.

Chapters 6 and 7

I do not have any comments about the Standards Committee's functions in
relation to political assistants pay and political restrictions on posts. There
seems to be fairly innocuous proposals made.

It is highly likelyfrom the question about implementation that the new regime
will not come into force on 1 April 2008. Manyauthorities I have spoken to
do not consider that they will have sufficient time to get the correct number of
members appointed, insufficient time to arrange for appropriate procedures
to be developed and training for members on their responsibilities. There is
possibly another argument that the Regulations should be laid and take effect
a couple of months later to enable authorities to prepare themselves as will be
set out in the Regulations and the Board's guidance. It would be a great
shame if the Regulations were laid and took effect immediately as authorities
will still not necessarily be prepared.

My overall comment

There is a great deal of work which could usefully take place now.
Committees can start to consider the number of sub-Committees they wish to
create, the total membership of those sub-Committees, and how best to avoid
conflicts. The Board could usefully begin to issue standard template
documents to give authorities a head start as to the type of documentation
they are likelyto need to create. The Boardcould also begin to issue
guidance or standard policies on publicity. Authorities could ensure that the
Standards Committees have a training programme which updates their skills
in handling initial assessments, reviewsand determinations as well as
interpreting the code. Also, authority's can begin to plan the various officer
roles which may need to created or identified, and which officers will be
involved.

A series of other matters occur to me as a result of the consultation:

. What will happen to allegations received by the SBEwhich are part way

through consideration stage at date of implementation?

. What publicity will the SBEissue about its role?

. What is the role of the Monitoring Officer in the initial assessment
processes?

. Will officers be able carry out an initial sift to ensure that the allegation
falls within jurisdiction? Will the Board provide "jurisdiction" type
criteria?

. Will the Regulations prescribe national criteria for assessing allegations
or will the Board produce guidance? Will each Standards Committee be
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able to set its own local criteria?
. What right of reviewwill the Boardcreate where they have decided not

to take action under section 58(l )(b)?
. Section 66(3A)allows the Regulations to apply all or some of the

provisions under section 62 and 63 of the LGA2000 to Monitoring
Officer investigations. Willall of the provisions be applied?

. Willthe Monitoring Officer have the power to issue an interim report as
hinted at in section 66(3B)(a)? Ifso the following questions arise:

. In what circumstances can an interim report be made?

. What happens to the interim report - Standards Committee
consideration?

. What can Standards Committee do with the interim report?

. Willthere be an interim hearing?

. What powers will be available at such a hearing?

Detailed and good Regulations supported by excellent and useful gUidance
are the key ingredients to the success of the new regime. Ijust hope that the
views of the local government community are considered carefully and the
right Regulations enacted.

Claire Lefort, Associate, Welghtmans LLP

@ 2008 Weightmans LLP.Weightmans is a limited liability partnership.
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