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Hearings Sub Committee

A meeting of Hearings Sub Committee was held on Friday, 26th June, 2009.

Present:   Mr F W Hayes (Independent Chair); Mr T Bowman (Parish Representative); Councillor C Leckonby (Elected Member)

Officers:  D E Bond, S Johnson (LD); Mr A Squires (Investigating Officer (LD))

Also in attendance:   None

Apologies:   None
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Introduction

All those present introduced themselves. 
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Quorum

The Chair confirmed that a quorum had been established.
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Declarations / Conflicts of Interest

There were no declarations of interest. 
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Purpose of the meeting and procedure to be followed

The Sub Committee was provided with copies of the Hearing Sub Committee’s Terms of Reference and Procedure. The Chair gave a summary of the procedure to be followed. 
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Exclusion of the press and public

The Sub Committee agreed that it would not be in the public interest to disclose Form E of the pre-hearing process documentation and excluded the press and public in accordance with the Standards Committee (England) Regulations 2008 and Part VA of the Local Government Act 1970 for the purposes of consideration of this information. 
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Pre-hearing process summary

The Sub Committee was provided with a copy of the pre-hearing process summary.  
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The Legal Adviser's Report - Case Reference SBC 7 & 8

The Sub Committee considered the Legal Advisors Report. It was explained that the report highlighted the various stages of the process and included relevant guidance on those stages. The information and guidance in the Report was referred to and considered throughout the hearing.

RESOLVED that the report be received.
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The Investigating Officer's final report - Case Reference SBC 7 & 8

The Investigating Officer presented his report to the Sub Committee and gave an overview of the allegation. The allegation was that Councillor Stephen Walmsley had failed to treat Councillor Paul Kirton with respect during an exchange of words outside a planning committee meeting held on 24 September 2008, contrary to paragraph 3(1) of Stockton-on-Tees Borough Council’s Code of Conduct. The Investigating Officer considered that there had been a breach of paragraph 3 (1) of the Code of Conduct but that there had not been a breach of paragraph 5 of the Code. 
	
The Sub Committee asked questions of the Investigating Officer for clarification. The Investigating Officer then left the meeting room. 

Having considered all the information presented to it, which included representations submitted by Councillor Walmsley in response to the evidence set out in the Investigating Officer’s report, and discussed all of the issues, the Sub Committee’s unanimous view was that on the balance of probabilities the words that Councillor Kirton and Councillor Rix allege had been spoken by Councillor Walmsley, were said to Councillor Kirton during the exchange between Councillor Walmsley and Councillor Kirton outside the Planning Committee meeting room. 

The reasons for the Sub Committee’s view were that Councillor Kirton repeated the words almost immediately to Councillor Rix when Councillor Kirton returned to the Planning Committee meeting room following the exchange. Councillor Rix recorded those words in an email later the same day as a formal complaint. Councillor Kirton put substantially the same words in his letter of complaint of 3rd October 2008. In an interview on 16th January 2009 Councillor Walmsley could not remember Councillor Kirton’s version of what was said during the exchange, indicating that he could have said anything but that he did remember talking something about getting a backbone and something about Councillor Kirton saying his conscience was clear and he, Councillor Walmsley, suggesting that he hadn’t got a conscience. Taking all of this into account the Sub Committee considered that it was more likely that Councillor Walmsley had said the words alleged by Councillor Kirton.

The Sub Committee found that Councillor Walmsley had signed the relevant Declaration of Acceptance of Office and had agreed to be bound by the Borough Council’s Code of Conduct.

The Sub Committee considered the facts which led the Investigating Officer to conclude that Councillor Walmsley was acting in his official capacity when he had the exchange of words with Councillor Kirton. The Sub Committee considered Councillor Walmsley’s written representations as to his capacity at that time and concluded that these did not rebut the Investigating Officer’s conclusions. The Sub Committee also received and considered guidance regarding official capacity under the Code of Conduct. 

Although Councillor Walmsley had left the meeting, and whilst the exchange with Councillor Kirton occurred outside the meeting room during a comfort break from the meeting, Councillor Walmsley was carrying out his constituency duties in the form of discussing the Council’s decision relating to Thornaby Football Club and the circumstances of that decision, with members of the public who had attended the Planning Committee meeting. The exchange with Councillor Kirton was prompted by that Planning decision and Councillor Walmsley’s view of the way in which Councillor Kirton had voted on that decision.

The Sub Committee concluded unanimously that Councillor Walmsley was acting in an official capacity at the time of the exchange with Councillor Kirton.

The Sub Committee then considered the Investigating Officer’s conclusions on the facts as they were accepted by the Sub Committee. They considered the representations submitted by Councillor Walmsley on those same facts. The Sub Committee also received guidance from the Monitoring Officer on case law relating to respect for others and the implications of Article 10 of the European Convention of Human Rights (Freedom of Expression).  The Sub Committee concluded unanimously that there was a breach of the Code of Conduct in the failure to observe paragraph 3 (1) (a Member must treat others with respect).

The Sub Committee took the view that the words used by Councillor Walmsley did not constitute legitimate political expression; that they were directed personally at Councillor Kirton and that they constituted an unreasonable and excessive personal attack. The Sub Committee took the view that article 10 of the European Convention of Human Rights offered no protection to the words used in this exchange.

The Sub Committee invited the Investigating Officer to address them on the subject of sanction. The Investigating Officer’s view was that this was an isolated incident generated by a long history of political disagreement, but prompted very much by the events immediately preceding the exchange, at the Planning Committee meeting. However he took the view that it was a serious incident; Councillor Kirton had felt intimidated, bullied and threatened. He therefore felt that a suspension might be an appropriate sanction, possibly coupled with requirements for an apology and/or training which might reduce and/or avoid the suspension.

Councillor Walmsley submitted the Form ‘Representations to be taken into account if a Member is found to have failed to have followed the code’ as part of the pre-hearing procedure. In view of its nature this form was taken as an exempt document. The points made were put to the Investigating Officer. He felt that because of their nature he was unable to comment upon them. 

The Sub Committee took the points into account but did not consider that Councillor Walmsley’s ‘mitigation’ bore directly upon the complaint.

The Sub Committee recognised that Councillor Walmsley was upset and angry at the decision of the Planning Committee and had cause for disagreement with many of his colleagues. The Sub Committee did not however accept that this justified or moderated the effect of the exchange with Councillor Kirton. The Sub Committee also felt that Councillor Walmsley was not as aware as he should have been of the seriousness of the situation and the effect of the exchange on Councillor Kirton. The Sub Committee also had regard to the fact that there was no evidence that anyone else had heard the exchange, but considered that this offered very little mitigation for the seriousness of the incident. 



Having regard to all of this the Sub Committee considered unanimously that a sanction was appropriate and came to the following decision:-

	(i)	Councillor Walmsley’s Membership of the Planning Committee should be suspended for a period of one month, commencing on 10th August 2009, unless before that date he has undertaken appropriate training to be determined by/or on behalf of the Monitoring Officer in consultation with the Chair of the Sub Committee, and has also provided to Councillor Kirton an apology in a form prepared by/or on behalf of the Monitoring Officer in consultation with the Chair of the Sub Committee;

	(ii)	That the Council be recommended to withhold any travel and subsistence allowance payable to Councillor Walmsley in respect of the responsibilities and duties from  which he is partially suspended; and

	(iii)	That the Council be recommended to remind Members of the need to observe a high standard of respect for one another and for others.




 

